
























STATE LAW CONSTRAINTS ON PRESERVING AND PROMOTING AFFORDABLE 
HOUSING 

A. Rent Control: The Costa Hawkins Act and the Palmer Decision 
In a landmark case, Palmer/Sixth Street Properties L.P. v. City of Los Angeles, 175 
Cal.App.4th 1396 (2009), the California Court of Appeal held that affordable housing 
requirements mandating the construction of deed-restricted and price-controlled 
affordable rental units within a new residential development - or the payment of a fee in 
lieu of constructing such units - was preempted by the Costa Hawkins Act which 
generally allows residential landlords to set initial rents. 

Under the Costa Hawkins Act, "[n]otwithstanding any other provision of law," all 
residential landlords of units that have received their certificate of occupancy after 
February 1, 1995 may, except in specified situations, establish the initial rental rate for a 
dwelling or unit. Civ. Code§ 1954.52(a)(l). In Palmer, the court applied this statute to 
the City' s requirement that developers provide 15% of their residential units as affordable 
housing (including the associated restrictions on the rental rates). The court determined 
that these requirements were "clearly hostile" to the Costa Hawkins Act by denying 
Palmer the right to establish the initial rental rates for the affordable housing units and by 
preserving their regulated rent levels for 30 years or the life of the units. Further, the in 
lieu fee option was "inextricably intertwined" with the affordable housing requirements 
because it was based solely on the number of affordable units that a developer must 
provide. Thus, the in lieu fee option was similarly preempted. 

In the post-Palmer era, cities may not apply inclusionary housing requirements to rental 
housing developments. This applies to both the requirement that a developer build 
affordable units and for any alternatives to on-site construction such as the payment of in­
lieu fees. If the applicant seeks a development agreement or requests direct financial 
assistance, however, the City may require that a certain percentage of affordable housing 
be included in the project as part of the negotiated terms of the deal. The Mill Valley 
Inclusionary Housing Ordinance (Municipal Code Chapter 20.80) was revised to comply 
with this limitation pursuant to Ordinance 1273. 

Note that state law now requires developers to replace affordable units before a density 
bonus can be requested. Statutory amendments adopted in 2014 (AB 2222) prohibit an 
applicant from receiving a density bonus (and related incentives and waivers) unless the 
proposed housing development or condominium project would, at a minimum, maintain 
the number and proportion of affordable housing units within the proposed development, 
including affordable dwelling units that have been vacated or demolished in the five-year 
period preceding the application. See Gov. Code §§ 65915(c)(3)(A); 65915.5(g). The 
density bonus applies to rental projects as well as "for sale" projects of five or more units. 

B. Requiring Rentals: The Ellis Act 
Under the Ellis Act (Gov't Code §7060 et seq.), a public entity, including a city, may not 
require a property owner to continue to rent residential property, or prevent the owner 
from withdrawing such rental properties from the market. 

The Ellis Act was adopted in 1986 following the California Supreme Court decision in 
Nash v. City of Santa Monica (1984) 37 Cal. 3d 97. In Nash, the Court considered the 



constitutionality of a Santa Monica ordinance which permitted removal or demolition of a 
housing rental unit only where the unit was not occupied by, or affordable to, persons of 
low or moderate income; the removal would not adversely affect the housing supply; and 
the owner could not make a reasonable return on his or her investment. The Nash Court 
upheld the ordinance, holding that a residential rental property owner does not have a 
constitutional right, free from government interference, to go out ofbusiness. /d. at 103-
104. 

In adopting the Ellis Act, the Legislature expressly stated its intent to supersede the 
holding in Nash v. City of Santa Monica, so as to permit landlords to go out of business. 
Gov. Code§ 7060.7. 

Following adoption of the Ellis Act, a series of court decisions interpreted the balance 
between local governments' ability to regulate land use and landlords' ability to cease 
offering rental units. Two cases again considered Santa Monica's rent control regulations 
which prohibited landlords who could make a fair return on their property from 
demolishing or converting a controlled rental unit unless the units were uninhabitable or 
unless the landlord intended to develop new rent controlled units. City of Santa Monica 
v. Yarmark, 203 Cal.App.3d 153 (1988); Javidzad v. City of Santa Monica, 204 
Cal.App.3d 524 (1988). In both cases, the court held that the Santa Monica regulations 
were preempted because the standards governing the approval of a removal permit were 
not found in the Ellis Act and they infringed on the landowner's right to cease its rental 
housing business. Notably, the Javidzad court rejected the claim that the ordinance was a 
simple land use regulation, reasoning that the denial of a removal permit effectively 
precluded the redevelopment of the property, and did not actually regulate the subsequent 
use of the property following its withdrawal from the rental market. 204 Cal.App.3d at 
530. 

After Yarmark and Javidzad, cities lost several challenges to local land use regulations 
that attempted to preserve affordable housing on the grounds that the regulations 
interfered with a landlord's right to go out of business. For example, courts concluded 
local measures violated the Ellis Act where they: denied a permit for demolition of a 
residential building unless it would not be detrimental to housing needs and it would 
either remove a hazardous structure or would be necessary to permit construction of the 
same number of housing units (First Presbyterian Church v. City of Berkeley, 59 
Cal.App.4th 1241, 1252- 53 (1997)); denied the right to demolish buildings unless the 
owners agreed to restrict the use of the land for themselves and their successors for 10 
years or submitted new condominium plans (Los Angeles Lincoln Place Investors, Ltd. v. 
City of Los Angeles, 54 Cal.App.4th 53, 64 (1997)); and denied the right to eliminate or 
demolish residential hotel units unless the owner either provided replacement units or 
paid the city an in lieu fee for replacement housing (Reidy v. City and County of San 
Francisco, 123 Cal.App.4th 580, 589, 593 (2004)). 

It is important to note that effective January 1, 2000, Government Code Section 7060.7 
was amended to (among other things) add subdivision (b), which states that the Ellis Act 
is "not otherwise intended to ... (b) Preempt local or municipal environmental or land use 
regulations, procedures, or controls that govern the demolition and redevelopment of 
residential property." (Stats.l999, ch. 968, § 4.) In the only court decision to consider the 
effect of the 2000 amendments, the Reidy court stated: 



Nothing in the 2000 amendments altered the expressly stated, 
fundamental purpose of the Ellis Act: to allow owners of residential 
rental property to go out of the rental business without restriction by 
the local government. Nor do the amendments manifest an intent to 
upend 14 years of uniform judicial construction, holding that a local 
government cannot condition an owner's right to go out of business on 
compliance with requirements that do not appear in the act. . .. Rather, 
the amendment specifically refers to local regulations that govern 
"demolition and redevelopment." (§ 7060.7, subd. (b).) This specific 
reference clarifies the act by incorporating that same 14-year body of 
judicial construction that uniformly holds the act does not restrict 
local governments from exercising their police powers to regulate the 
use of the landlord's property as to such matters as zoning, demolition, 
and development after it is taken off the rental market, so long as those 
regulations do not "otherwise" prevent a residential landlord from 
going out of the rental business. (§ 7060. 7.) 

Reidy, 123 Cal.App.4th at 592. This indicates that prior decisional law interpreting the 
Ellis Act remains relevant. Therefore, while a city is free to exercise its normal land use 
powers, it must use caution that proposed land use restrictions do not effectively prevent 
a residential landlord from leaving the rental business. 

Summary - A genera/law city cannot: 

• Require a developer to build affordable rental units (or require payment 
of a fee in lieu of construction). Note that impact fees are legally 
permissible and differ from in-lieu fees. 

• Establish rents on behalf of a developer. 

• Prevent a property owner from withdrawing rental units from the market. 

• Condition a permit to demolish a residential building on the replacement 
of rental units. 

• Condition a permit to demolish a residential rental building upon a 
finding that it would not be detrimental to housing needs. 

• Impose preconditions on the exercise of rights granted to developers 
under state laws, such as the Ellis Act or the Density Bonus Law 
(Government Code§ 65915). 



lncluslonary Requirements: Jurisdictions within Marin County (sorted by % lnclusonary required) 

• AM • = Average e an ncome ' I' M d l I 

Ownetshlp Projecbl Rental Projects/ 
I" Project siZe that· can Project· Size that % of total units requtr.d to Level of Affordabllty of lncluslonary Level of Affordabllty of lncluslonary 

J urisdiCtion " provide fn-1/eu fNs muat tiulld . unit be affordable units Units 
San Anselmo 10 or more 10% low to moderate 

sliding scale: 
2-10 units 10% 
11-20 units 15% Half low Half very tow 

San Rafael 2-4 units 5 or more units 21 or more 20% Half moderate Half low income 

Larkspur 
15% 5-14 units Half tow Half very low 

5-14 units 15 or more 20% 15 or more units Half moderate Half low 

5% very low or low 
If only one affordable unit is required, 
moderate allowed in code but usually 

2-12 units= 15% negotiated at low-very low throught design 5% lowfvery low and 1 0-15% moderate 
Tiburon 3-6 units or new lots 7 or more 13+ units = 20% review. depending on project size 

-

Mill Valley - Existing 
10% for projects with leu 
than 7 units or Jotsfacre and I 
15~. for projects 7 units or 

10 or more units Jotsfacre or more All moderate Income All moderate Income ~ 

units are required to Rental Housing Impact Fee required; 

Marin County 
be built unless waiver however applicant can request to provide 
is granted to pay in- very low affordable rental units instead (at 
lieu fee instead 3 or more 20% All low (60% AMI) 50% AMI) 

sliding scale, with max set at 
Novato 20% for project with 20 or Half moderate (90% AMI) Half low (60% AMI) 

3-6 units 7 or more more Half Low (65% AMI) Half Very low (50% AMI) 
5%very low 5% very low 

Corte Madera 10% low 10% low 
1-9 units 10 or more units 25% 1 0% moderate 1 0% moderate 

5 or more unitslQL 
condo conv~!]ion 
11rQjects Qn!x 
Proposed: new 
OWflerhsip units in 
mixed use and 
commercial areas 
projects 1-6 units must 
provide 1 unit and over 
6 units must build 20% 15% of units, and not less than 

Sausalito affordable one low to moderate low to moderate 
Belvedere None None NIA NIA NIA 
Fairfax None None NIA NIA NIA 
Ross None None NIA NIA NIA 
Source: Correspondence with local Planning Directors, July 2014. 



lnclusionary Requirements: Jurisdictions within San Mateo County (sorted by% lnclusonary required) 

Project size that can Project size that % of total units required to Ownership Projects/ Level of Rental Projects/ Level of 
Jurisdiction _provide In-lieu fees must build unit be affordable Affordabllty of lncluslonary units Affordabllty of lnclusionary Units 

Burlingame 4+ units 10% Not specified Not specified 
Daly City 10% 10% low Income 1 0% very low income 
San Mateo no projects all projects 10% 1 0% Moderate 10% low income 

ody if developer can PllMI 
10-19 Units= 10% 10..19 Units= 10% Moderate 10-19 Units= 10% low construction of alfon:tabte 

Menlo Park units Is Infeasible all projects 20+ units = 15% 20+ units= 15% Moderate 20+ units= 15% low 
Brisbane no projects all projects 15% 

Pacifica 8 or more units and 4.5% moderate 
projects not in projects in 4.5% low 
redevelopment area redevelopment area 15% 6% very low 

Portola Valley Not specified Not specified 15% Not Sll_ecified Not specified 
7% very low 

San Cartos 7%1ow 
2-6 units 7+ units 15% 1% moderate 

San Bruno 10+ units 15% 6% low and moderate, ~Jius 9% moderate 
East Palo Alto 15% Not specified Not sf)f!cified 
Colma 20% 

San Mateo County 
10% low income 1 Oo/o very low income 

5-9 units 20% 10% moderate income 10% low income 

only If developer can prove 6% very low 
oonstruction of affon:lable 7%1ow 

Half Moon Bal_ • units Is Infeasible all projects 20% 7% moderate 
8% low 

South San Francisco 2-4 units 5+ units 20% 12% Moderate 
Foster City 10+ units 20% Not specified Not specified 
Source: Analysis based on 2008 San Mateo County Workbook. 



lnclusiona~ Requirements: Jurisdictions within Sonoma County (sorted by % inclusonary required) 
Ownership Projects/ Rental Projects/ 

Project size that can Minimum Project % of total units required to Level of Affordabllty of lnclusionary Level of Affordablity of lnclusionary 
Jurisdiction provide In-lieu fees Size be affordable units Units 

Rohnert Pari( Data not provided 5+ units 15% low and moderate very low and low 
Healsburg Data not provided 7+ units 15% Very_ low, low and moderate Very low, low and moderate 
Petaluma Data not provided 3-5+ units 15-30% low and moderate v~_lowand low 

City of Sonoma 
low and moderate (10+ units must have low and moderate (10+ units must have 

Data not_l)l'ovided 5+ units 20% 10% low income) 10% low income) 
Calistoga Data not provided 5+ 20% low and moderate low and moderate 
Windsor Data not provided 5+ 20% 15% low and 1 0% very low 
Cotati Data not provided None listed 20% 1/3 Very low, 1/31ow and moderate 
Cloverdale Data not provided 5+ 15% moderate low 
Source. Analysts based on data provided on the folloWing website: www.caruralhoustng.org, accessed July 2014. 

lncluslonary Requirements: Other Jurisdictions (sorted by •A. incluslonary reqUired) 
Ownership Projects/ Rental Projects/ 

Project size that csn Minimum Project •;. oftotal units required to Level of Affordabllty of lnclusionary Level of Affordabllty of lnclusionary 
Jurisdiction provide In-lieu fees Size be affordable units Units 

Davis Data not provided 5+ units 25-.35% Very low, low and moderate very low and low 
Montclair Data not provided 10+ units 15% Very low, low and moderate Very low, low and moderate 
Monterey Data not provided 5+ units 10-25% low and moderate low and moderate 
Los Gatos Data not provided 5+ units 10-20% moderate moderate 
Beri(eley Data not provided 5+ units 20% Moderate, low and very low Moderate, low and very low 
Source: Analysts based on data provtded on the folloWing website: www.calruralhoustng.org/?page_td=110, accessed July 2014. 




