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TO:

Mayor and City Council

FROM:

Danielle Staude, Senior Planner and Sustainability Coordinator

VIA:

Vin Smith, Director of Planning & Building

SUBJECT:

Update to the Inclusionary Housing Ordinance

DATE:

May 23,2016

W

ISSUE:
Direction to staff to update the City's Inclusionary Housing provisions specific to
requirement thresholds and impact fees.
RECOMMENDATION:
Receive presentation, discuss, and provide direction as appropriate. Based on Council
direction, staff will propose amendments to the Inclusionary Housing Ordinance for
formal consideration by the Planning Commission and City Council adoption.
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STATUS UPDATE AND SUMMARY OF PROPOSED ACTION:
The Housing Element was adopted in 2015 and contains thirty eight Housing Programs
for implementation throughout the eight-year Housing Element cycle (2015-2023).
Several of these Housing Programs are related to updating the City's Inclusionary
Housing Ordinance aimed at increasing the effectiveness of the program.
Before embarking upon the actual ordinance update, staff is requesting Council direction
to assist in developing policy language specific to our inclusionary housing provisions
focused on two significant additions to the Ordinance:
1) Percentage and Level of Affordability Required for Ownership Units.
Housing Program 15 indicates that the City will revise the proportion (or
1
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percentage) of affordable units that must be built from the current 10-15%
range to 20-25%; and to review the designated level of affordability for these
units (households in the very low, low, or moderate income ranges).
Currently, state law limits requirements of this nature to ownership dwelling
units.

2) Fees. Housing Program 16 indicates that the City will conduct a residential
nexus study to adjust its affordable housing fee, allowing the City to consider
applying an impact fee to all new residential development including new
single-family homes, tear downs and major additions.
The proposed Ordinance will include other modifications such as establishing a housing
trust fund and creating an affordable housing development assistance program, but do not
require policy-direction from Council at this time.
Following Council direction on the two distinct requests, the proposed amendment nto
the Inclusionary Ordinance will be developed for community input and formal
consideration of Planning Commission review and Council adoption (anticipated in fall
2016).
There are other discussion items related to affordable housing that staff intends to discuss
with Council that can occur in conjunction with and after the adoption of the Affordable
Housing Ordinance. These discussion items include the following topics:

1. Housing stock retention. Consider establishing a "Housing Removal Fee"
that would be applied to projects removing (demolishing) rental housing and
replacing it with for-sale housing.
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2. Workforce housing and moderately priced housing. Consider developing
other incentives or support for "Workforce" or "Attainable" Housing. This is
housing that does not specifically qualify under the strict indexes associated
with median income, but would be more attainable for wage earners that are
above the affordability indexes but still struggle to pay market-rate rents. The
concepts for this category would come from a ''Workforce Housing
Workshop" listed as one of the City Council's Priority Projects.
3. Housing Advisory Committee. Define the Committee's specific roles and
responsibilities in supporting the implementation of Housing Element
programs, hi-laws, and when such a Committee would be assembled.

2

City Council Staff Report
Inclusionary Housing Ordinance Update
May23, 2016
67
68
69
70
71
72
73
74
75
76
77
78
79

BACKGROUND:
Inclusionary Housing. Inclusionary Housing requirements are outlined in Section 20.80
of the Mill Valley Municipal Code, which requires:
"new housing developments of 2 or more units to contribute to the attainment of
the City 's housing goals by increasing the production of units affordable by
households of low and moderate income and additionally stimulating funds for
development oflow and moderate income housing. "
These regulations have been an important tool in integrating affordable units within
market rate developments built over time in Mill Valley. (See the table below for a
description of affordability/income standards).
Marin County Affordable Income Limits by Household Size
Two-person
Three-person
"of median
(based on Annual Income) Income
household
household
Median Income {SO%}
$81,500
$91,700

Affordablllty level

Extremely Low

30%

Very Low

31-50%

Low

51-80%

Moderate

81-120%

$28,150 or less

· Up to $46,900
Up to $75,100
Up to $97,800

Four-person
household

$101,900

$31,650 or less

$35,150 or less

Up to $52,750
Up to $84,500
Up to $110,050

Up to $58,600
Up to $93,850
Up to $122,300

Source: Mann Housmg Authorrty. Based on U.S. Department of Housang and Urban Development effecttve 3/6/15 and adjusted
periodically for the San Francisco-Oakland Metropolitan Statistical Area Median Income levels.
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Given the very limited development opportunities in Mill Valley, and the high threshold
for providing inclusionary units in our in our previous regulations, there have been only
37 inclusionary ownership units built in 28 years since the ordinance was adopted in
1988. Based on the requirements set forth in the existing ordinance, the majority of these
units are deed restricted units established for moderate income households. Most of the
units are managed and sold through the Marin Housing Authority. Recently approved and
built units are deed restricted in perpetuity, while other older units are deed restricted for
55-years, which resets every time the property is sold.
In 2015, the threshold in the Inclusionary Housing Ordinance was modified to reduce the

size of development projects that can opt to pay a fee "in-lieu" of building an affordable
unit- from 2-9 units to 2-3 units (single unit projects are currently exempted from the
affordability requirements). This requirement only applies to new ownership units (not
rental units) due to the Palmer Decision 1 (see ATTACHMENT 1 for details).

1

In Palmer/Sixth Street Properties v. City of Los Angeles, the California Court of Appeals concluded that the
City's inclusionary housing ordinance conflicted with the Costa-Hawkins Rental Housing Act which allows landlords to
set rents at the commencement of a tenancy. Thus, until the application of Costa- Hawkins is clarified by the State
legislature, local incluslonary requirements are limited to: 1) for-sale housing projects, and 2) rental projects receiving
financial or regulatory assistance from the city subject to a written development agreement.
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Nexus Study and Impact Fees. In order to establish a more representative Housing
Impact Fee, a Residential Nexus Study ("Study') has been completed by Keyser Marston
Associates (ATTACHMENT 3). This study: a) sets forth a "nexus," or relationship,
between new residential housing development and the demands this new or expanded
housing creates on the need for additional affordable housing; and, b) quantifies the
housing affordability gap which serves as the technical basis for establishing an impact
fee. During the course of the Study, the California Supreme Court issued a ruling in CBIA
vs. City ofSan Jose, determining that inclusionary housing regulations set forth by a City
are a legitimate use of a City' s land-use authority. As a result, a Nexus Study is not
legally required to establish fees or regulations (such as percentages and level of
affordability) for ownership projects. However, case law may ultimately change therefore
developing and utilizing such a study will provide the City with an additional level of
legal basis for our action. The Study illustrates and justifies the parameters of the City's
inclusionary regulations by identifying the maximum supported fees and/or regulations
(percentages and level of affordability), which can be helpful as part of the public review
and update process.
Currently the City has an "in-lieu'' fee, which establishes a formula based on the cost
differential of what a moderate income family can pay for housing and the estimated total
cost of creating a new market rate unit. The Study establishes a "mitigation impact'' fee,
which is based on the link between new or expanded market rate units and the increased
demand this development places
• newly constructed units
on the need for affordable units.
Specifically, the Study shows
• new households I new income
that new and/or expanded market
rate housing creates added
demand for local goods, services
• new expenditures on goods and services
and jobs many of which pay at
the lower income levels for Mill
• new jobs, a share of which are low paying
Valley. As a result, these new
lower paying jobs cannot afford
• new lower income households
market
rate
housing
and
therefore a need for additional
affordable housing is created.
The graphic to the right is
intended
to
show
this
progressiOn.
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DISCUSSION:
With regard to inclusionary requirements and the establishment of new impact fees, two
discussion items are identified for Council consideration for this meeting, which are
summarized in the table below.
POLICY CONSIDERATIONS

I.

Policy Issue

Polley Considerations

On-Site lnclusionary
Requirements: Percentage
and Level of Affordablllty
(ownership units)

0

20% at Low and Moderate Income, Split Equally as possible
(staff and nexus recommendation)

0

25% at low-Income for 4-5 units; Very-Low and Low-Income
for 6-9 units; split in Thirds between Very-Low, Low-and
Moderate for 10+ units. (ZDAC direction)

Other Direction:
D Consider higher percentage for multi-family projects that tear
down existing housing

II.

Impact Fees

Staff and nexus recommendations:

D Apply to Single Family Residential, New homes
D Apply to Single Family Residential, Additions to Existing
Homes

0

Establish an impact fee at $25-$30 per square foot. Exclude
Second Unit, Garages and Unconditioned Square Footage as
part of Impact Fees

Other Direction:
0 Reduce Fees for Small Multi-Family Units

148
149
150
151
152
153
154
155
156
157
158
159
160

0

Reduce Fees for Rental Projects

0

Conduct Analysis for Affordable Housing Removal Fee

The policy options formulated in this discussion section are generated from:
• Housing Programs contained in Chapter 2 of the Housing Element;
• Nexus Study (ATTACHMENT 3);
• Case law and guidance from the City Attorney (ATTACHMENT 1);
• Other communities and local Bay Area jurisdictions (ATTACHMENT 2);
• Community feedback, including the Zoning and Design Guideline Advisory
Committee (ZDAC);
• Council Guidance, including feedback received at a joint study Council and
Planning Commission in September 8, 2014 and recent discussions in 2015 as
part of phase 1 of the update to the Inclusionary Housing Ordinance.
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I.
On-site Inclusionarv Requirements: Percentage and Level of Affordabllity
Inclusionary housing is currently outlined in Section 20.80 of the Mill Valley Municipal
Code, which requires two or more units to contribute to the attainment of the City's
housing goals by increasing the production of affordable housing and/or stimulating
funds for such housing. In September 2015, the Inclusionary Housing Ordinance was
revised to lower the "threshold", or project size resulting in the following requirements:
SUMMARY OF EXISTING INCLUSIONARY HOUSING REQUIREMENT (MVMC 20.80)
Project Size/
"Threshold"
2-3 new units

Project type

lncluslonary Requirement

Ownership units

4+ new units

Ownership units

Permitted to pay in-lieu fee rather than building an
affordable unit. In-lieu fee(s) established by formula set
forth in section 20.80.090.
Must build affordable unit with the project•
• 4-9 units: 10% of units at moderate income
• 10+ units: 15% of units at moderate income
*Percentage and level of affordability typically negotiated beyond
stipulated requirements as part of the project approval and design
review process.

2+ new units

168
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177
178
179
180
181
182
183
184
185
186
187
188
189
190
191

Rental Units

Permitted to pay in-lieu fee rather than building an
affordable unit, see footnote 1 below.

It should be noted that all rental projects must be provided the option of a fee rather than
a requirement to provide the units due to the Palmer/Sixth Street decision referenced
above. This discussion item, therefore, focuses on ownership units.

Community Input. The City discussed proposed modifications to the inclusionary
ordinance at two public meetings: the Zoning and Design Guideline Advisory Committee
(ZDAC) on August 19, 2014 and the Joint City Council/Planning Commission Meeting
on September 8, 2014. ZDAC modified staff recommendations, increasing the percentage
requirement from 20% to 25%, and distributing the affordable units among the very low,
low and moderate-income levels as follows:
• 4-5 units= 1 low income unit
• 6-9 units = 1 low and 1 very low income unit
• 10+ units = 1/3 divided as equally as possible between very low, low and
moderate income, with the highest number of inclusionary units favoring very low
income when inclusionary units cannot be equally divided into thirds.
• Fractions .50 or greater equate to building a unit, remainders less than .50 are paid
through fees.
Nexus Study. Using ZDAC's recommendation for affordability percentages, the study
recommends that the City increase its onsite affordable housing requirements to 20%
with up to half set aside for Low Income households. The Study advises that, due to
difficulties in locating buyers who qualify at the Very Low Income level, and also due to
potential long term difficulties with HOA dues and special assessments, cities should
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assist Very Low Income Households in some manner other than in ownership units
within a condominium or other ownership project.
•

Staff Recommendation: In working with Marin Housing Authorityt staff has
received feedback that it is difficult to find first time homebuyers in the very low
income category that qualify for a loan. Thereforet similar to the Nexus Studyt staff
recommends that ownership projects of 4 or more units build 20% affordable
housing--split between low and moderate income.

II.
Impact Fees
Since the Palmer decisiont many California jurisdictions have moved toward affordable
housing impact fees as a tool to facilitate retention and creation of affordable housing.
Applying fees to New Single Family Homes and Additions. The Nexus Study indicates
that impact fees may be applied to additions to existing structures. The majority of Mill
Valley residences (over 70%) and development projects (over 90%) are single family
homes. As sucht staff recommends applying impact fees to:
1. New single family homes; and
2. Additions to existing homes (new square footage). At this point in timet the fees
can only be applied to the net change in square footage. In order to address tear
downst a study would have to be conducted to determine the "replacement cost"
of the home. Howevert it should be noted that in most cases the complete removal
and replacement of a home typically results in increased square footage the net
change being subject to a fee.
Fee Range: The study recommends that the City establish impact fees based on square
footage, since unit size can vary widely, particularly for ownership units. The Nexus
Study establishes maximum fees based on type of project, with new single family homes
at the $34 range and townhomes at the $43 range (per square foot). In terms of maximum
per unit feest there is a wider range with single family homes at over $75t000 per unit and
apartments at close to $35,000 a unit. See table below.
Maximum Fees Supported by the Nexus Study

Per Market Rate Unit
Per Square Foot

Single Family
Home(Lots
>8,000 SF)

Single Family
Home (8,000·
8,000 SF Lot)

Town home

$109,400
$34.20

$78,700
$35.70

$64,500
$43.00

Condominium

I
I

$53,600
$59.60

Note: Maximums are not the Study recommendations. See Nexus Study for details.
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Apartment
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$34,900
$41.10
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The Study recommends establishing the impact fee at $30 per square foot based on the
above-referenced maximum fees supported; other local jurisdictions' fees; and ease of
administrating the impact fee (with one standard overall fee for all new units and
additions).
Below are examples of in-lieu and impact fees utilized in surrounding Bay Area
communities. Many local Marin County jurisdictions' indicate that their fees are outdated
and are considering moving to impact fees. Currently Sonoma County, Napa, Santa Rosa
and Marin County apply affordable impact fees to single family homes. Most Single
Family Impact Fees exempt second units from the fees and other exempt small additions.
Examples of Local In-Lieu and Impact Fees
Applicable
Per Unit
Per Square Foot (sf)
Projects

City

Fees Applied to Single Family Homes (New, Additions, Replacement with larger Home)
Daly City
Healdsburg

Single Family
Single Family
(2"d units exempt)

Fremont
Marin County

Single Family
Single Family
(2"d units exempt)

Napa
Pleasanton

Single Family
Single Family

Santa Rosa

Single Family
(2"d units exempt)

N/A

$14 sf

Sliding Scale
1,500 = $3,455
2,000 = $10,940
2,300+ = $15,000
N/A
N/A

N/A

N/A
Up to 1,500= $2,696
1,5oo·= $10,880
Ownership (New Unit):
2.5% sales price

$19.50 sf
New/Additions (2,000-3,000sf)=$5. 70
New/Additions (+3,000sf)= $12.09
$2.20 sf
N/A
N/A

Rental (New Unit):
910 sf= $ 1,108
1,500 sf= $ 8,426
1,890+ sf= $12,712
Sonoma County

Single Family
Sliding Scale
Over 4,400 = $7.57sf
(2"d units; new
1,500 = $ 7,691
2,000 = $14,284
homes/additions
less than 1,000 sq ft) 2,300 = $17,860
Applied to Multi-Family Projects (New Condos, Apartments and Townhouses)
$62,786 (example)*
Mill Valley- existing
2 to 3 units
N/A
$112,158
Marin County
2 units
San Rafael
2-4 units
$25,400
N/A
Lar1<spur
5-14 units
$50,719 (ownership)
N/A
Tiburon
3-6 units
$71,175
N/A
Novato
3-6 units
$ 9,957 (rental)
$17,209 (ownership)
Corte Madera

2-9 units

$36,800 (example)*

• Project-specific, m-lleu fee based on a fonnula related to construct/On cost.
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•

Staff Recommendation: Staff recommends utilizing the nexus study, establishing a
fee on a square footage basis between $25-$30 per square foot. Further, staff suggests
applying the fee to all new single family homes on vacant lots; tear downs replacing
single family homes over 1,000 square feet; additions to existing single family homes
over 250 square feet; new multi-family units over 500 square feet. It is recommended
that all second unit, garage space and unconditioned square footage would be exempt
from the fee. Smaller homes under 1,200 square feet, for example, could also be
considered as part of the exemption.
By way of example, in FY14-15 there were 23 Single Family development projects
that would qualify for payment of such impact fees if one were in place. Of the 23
Single Family projects, 2 are new homes and the remaining 21 projects are additions
over 500 square feet. These projects added roughly 25,000 square feet of new Single
Family occupancy. This equates to a potential collection of $750,000 in impact fees
within one fiscal year, should a $30 fee be applied.

Possible Modifications to Applying Proposed Fees
Reduce fees for Small Units and/or Rental Projects. Council could propose a lower fee
for rental units as incentive for providing rental housing. Similarly, Council could also
provide an exemption (similar to that of second units), eliminating fees for units under a
certain square footage.
Housing Removal Fee. As indicated above, the City is limited in its authority to control
rents (Costa Hawkins Act). Staff is interested in further examining a "Housing Removal
Fee". This would be a new and separate fee and would be established by determining the
"replacement" cost of an existing affordable unit that is tom down and replaced with
market-rate housing. The Housing Removal Impact Fee is a conceptual idea that will
require further research and consideration.
Next Steps:
Based on Council direction, staff will develop a comprehensive Affordable Housing
Ordinance for consideration of Planning Commission review and Council adoption this
fall.
Staff intends to continue also work on the additional items for Council discussion and
direction, such as conducting a nexus study for a housing removal fee; research and
community feedback on workforce housing programs, and provisions for establishing the
Housing Advisory Committee.
Attachments:
1. Summary of Implementation of Inclusionary-Related Housing Programs,
Overview of Affordable Housing & Case Law
2. Summary of Local Inclusionary Housing Ordinances
3. Nexus Study Summary Report

9

ATTACHMENT 1: Affor dable Housing O verview & C ase Law
General Plan/Housing Element. Housing Element law requires local jurisdictions to outline
the housing needs of their community for a given planning period and requires that each city
adopt a Housing Element as one of the seven required elements of a General Plan. Mill
Valley Housing Element (2015-2023) was adopted in May 2015.
The Housing Element is intended to work toward the two primary goals of the General Plan,
which are:
1. To protect and enhance the natural beauty and small town character of Mill Valley;
and
2. To encourage continued diversity of housing, income levels and lifestyles in the
community.
Proposed Update t o lnclusionary Housing Requirements, based on Housing Programs
(Chapter 2, 2015-2023 Housing Element)
Program#
4

Program Title
Regulations t o Preserve
Existing Rental Housing

Objective(s)
Consider regulations and incentives for property owners to
maintain their existing rental housing as opposed to tearing
down building and/or converting rental units to for-sale units
or commercial space, and review possible regulations as part
of updating t he inclusionary housing regulations (Program 15).
Evaluate allowing rental projects to utilize funds t hat are set
aside in a local affordable housing trust fund (program 17) for
the purposes of rehabilitating building while maintaining
affordable rent levels.

5

15
16

17
18

Preservation of Existing
Deed Restricted Affordable
Rental Housing
lnclusionary Housing
Regulations
Single.Famlly Housing
Impact Fee

Local Affordable Housing
Fund
Affordable Housing
Development Assistance

Require long-term affordability
affordable housing units.

controls

on

all

future

Amend the Zoning Ordinance to enhance t he effectiveness of
inclusionary housing and comply with case law.
Finalize t he nexus analysis regarding the establishment of an
affordable housing impact fee for all new residential
redevelopment including single family homes, tear downs and
major additions. Ingrate with the lnclusionary Housing
Ordinance.
Establish dedicated fund for deposit of fee revenues, and
establish regulations to govern the fund.
Financial and regulatory assistance.

A TT A rliMlf.NT 1

AFFORDABLE HOUSING OVERVIEW
Table I illustrates the levels of affordability by household in Marin County. The income
levels are periodically updated by the US Department of Housing and Urban
Development based on San Francisco-Oakland Metropolitan Statistical Area Median
Income Levels.
TABLE 1: Marin County Affordable Income Limits by Household Size
Four-person
%of median
Two-person
Affordablllty level
Three-person
(based on Annual Income) Income
household
household
household
$91,700
Median Income (50%)
$81,500
$101,900
Extremely low
Very low
low
Moderate

30%
31-50%
51-80%
81-120%

$28,150 or less
Up to $46,900
Up to $75,100
Up to $97,800

$31,650 or less
Up to $52,750
Up to $84,500
Up to $110,050

$35,150 or less
Up to $58,600
Up to $93,850
Up to $122,300

Source: Mann Hous'"g Authonty. Based on U.S. Department of Hous'"g and Urban Development effectiVe 3/6/lS

Typically, a studio unit is assigned to a one person household; I bedroom units are
assigned to a two-person household; 2 bedroom units are assigned to a three-person
household; and so forth. The Marin Housing Authority (MHA) provides housing services
to local jurisdictions for low and moderate income housing including the first time
homeowner program for below market-rate housing; Section 8 housing; loans for
rehabilitating existing housing; and housing for seniors and the disabled. MHA currently
manages most of the ownership units built as part of the inclusionary housing ordinance
(Mill Valley Municipal Code Section 20.80), which was originally adopted in 1988.
These units are deed restricted and are sold through MHA's first time below market rate
homeowner program.
Table 2 below outlines the various types of affordable housing available in Mill Valley.
Length of term for deed restrictions on the affordability of units vary for all units, and are
typically based on legal standing at the time of development. Currently MHA deed
restrictions on inclusionary units are in perpetuity with the land.

Project Type
Senior/ Disabled
(Rental)
Disabled
(Rental)
Family
(Rental)
lnclusionary
(Rental)
lnclusionary
(Ownership)

TABLE 2: Summary of Multi-Family Affordable Housing in Mill Valley
Ownership Type (Manapd by)
II Affordable
Houslns Name
Units
144
Homestead Terrace; Kruger Pines;
Publicly Assisted Rental Housing
(MHA; Community Church of Mill
The Redwoods
Valley)
Camino Alto Apartments; Mill Creek
Publicly Assisted Rental Housing
33
Apartments
(Mercy Housing; North Bay Rehab
Services)
Shelter
Hill;
Pickleweed;
Alto
Station
Publicly Assisted Rental Housing
124
(MHA; Community Church of Mill
Valley)
7
211, 420 and 505 Miller
Privately Owned (Managed in
coordination with the City)
30
Ashford Court, Eucalyptus Knolls, Sunrise
MHA Below Market Rate Home
Point, 8 Old M ill, Throckmorton Village
Ownership Program

Source: M ill Valley 2015-2023 Hous'"g Element, Table A.26, page A-37

Table 2, however, does not include smaller single family residences or second units that
exist within the community. In 2014, a second unit survey was conducted. Of the 416
properties surveyed, 117 responses were tallied and are summarized below:
Overview of Second Unit Survey Results
Size of Unit:

•

87% of 2nd units are less than 800 square feet

Bedrooms:

•

23% of2"d units are studio units; 67% one-bedroom
units; 10% two-bedroom units

Occupant:

•

56% are occupied by tenants; 27% by a relative/family
member; and 17% other (nanny/au pair)

Occupancy:

•

78% occupied by 1 person; 19% by 2 persons

Table 3 illustrates the applicable level of affordability of 2"d units, based on 100 survey
results of actively rented 2"d units. (Note: the affordability assumptions are based on a 2person household, which is conservative since a larger portion of 2nd units are being
occupied by one person, see 2015-2023 Housing Element, Appendix E for details).
TABLE 3: Summary of 2"d Unit Affordability (based on Second Unit Survey)
Rents
Responses
Quallfylna Affordablllty Level
Utilities Only
$0/No Rent Charged
$400-$700

"

1
28
6

35%

Very Low Income

16

39%

Low Income

$701-$1,000
$1,001-$1,300
$1,301-$1,500

14
9

$1,501-$1,800
Over $1,800

12
14

22%

Moderate Income

4

4

Above Moderate Income

Over $1,800 (2-bedroom)
Total Survey Results

100

100% •

Source: Mill Valley 2015· 2023 Housmg Element, AppendiX E

Maximum rents for each affordability level are based on Marin Housing 2014 Affordable Housing Schedule,
Divided by 12 (months) and Multiplied by 30% of the monthly Household Income.

STATE LAW CONSTRAINTS ON PRESERVING AND PROMOTING AFFORDABLE
HOUSING

A.
Rent Control: The Costa Hawkins Act and the Palmer Decision
In a landmark case, Palmer/Sixth Street Properties L.P. v. City of Los Angeles, 175
Cal.App.4th 1396 (2009), the California Court of Appeal held that affordable housing
requirements mandating the construction of deed-restricted and price-controlled
affordable rental units within a new residential development - or the payment of a fee in
lieu of constructing such units - was preempted by the Costa Hawkins Act which
generally allows residential landlords to set initial rents.
Under the Costa Hawkins Act, "[n]otwithstanding any other provision of law," all
residential landlords of units that have received their certificate of occupancy after
February 1, 1995 may, except in specified situations, establish the initial rental rate for a
dwelling or unit. Civ. Code§ 1954.52(a)(l). In Palmer, the court applied this statute to
the City' s requirement that developers provide 15% of their residential units as affordable
housing (including the associated restrictions on the rental rates). The court determined
that these requirements were "clearly hostile" to the Costa Hawkins Act by denying
Palmer the right to establish the initial rental rates for the affordable housing units and by
preserving their regulated rent levels for 30 years or the life of the units. Further, the in
lieu fee option was "inextricably intertwined" with the affordable housing requirements
because it was based solely on the number of affordable units that a developer must
provide. Thus, the in lieu fee option was similarly preempted.
In the post-Palmer era, cities may not apply inclusionary housing requirements to rental
housing developments. This applies to both the requirement that a developer build
affordable units and for any alternatives to on-site construction such as the payment of inlieu fees. If the applicant seeks a development agreement or requests direct financial
assistance, however, the City may require that a certain percentage of affordable housing
be included in the project as part of the negotiated terms of the deal. The Mill Valley
Inclusionary Housing Ordinance (Municipal Code Chapter 20.80) was revised to comply
with this limitation pursuant to Ordinance 1273.
Note that state law now requires developers to replace affordable units before a density
bonus can be requested. Statutory amendments adopted in 2014 (AB 2222) prohibit an
applicant from receiving a density bonus (and related incentives and waivers) unless the
proposed housing development or condominium project would, at a minimum, maintain
the number and proportion of affordable housing units within the proposed development,
including affordable dwelling units that have been vacated or demolished in the five-year
period preceding the application. See Gov. Code §§ 65915(c)(3)(A); 65915.5(g). The
density bonus applies to rental projects as well as "for sale" projects of five or more units.

B.
Requiring Rentals: The Ellis Act
Under the Ellis Act (Gov't Code §7060 et seq.), a public entity, including a city, may not
require a property owner to continue to rent residential property, or prevent the owner
from withdrawing such rental properties from the market.
The Ellis Act was adopted in 1986 following the California Supreme Court decision in
Nash v. City of Santa Monica (1984) 37 Cal. 3d 97. In Nash, the Court considered the

constitutionality of a Santa Monica ordinance which permitted removal or demolition of a
housing rental unit only where the unit was not occupied by, or affordable to, persons of
low or moderate income; the removal would not adversely affect the housing supply; and
the owner could not make a reasonable return on his or her investment. The Nash Court
upheld the ordinance, holding that a residential rental property owner does not have a
constitutional right, free from government interference, to go out ofbusiness. /d. at 103104.

In adopting the Ellis Act, the Legislature expressly stated its intent to supersede the
holding in Nash v. City of Santa Monica, so as to permit landlords to go out of business.
Gov. Code§ 7060.7.
Following adoption of the Ellis Act, a series of court decisions interpreted the balance
between local governments' ability to regulate land use and landlords' ability to cease
offering rental units. Two cases again considered Santa Monica's rent control regulations
which prohibited landlords who could make a fair return on their property from
demolishing or converting a controlled rental unit unless the units were uninhabitable or
unless the landlord intended to develop new rent controlled units. City ofSanta Monica
v. Yarmark, 203 Cal.App.3d 153 (1988); Javidzad v. City of Santa Monica, 204
Cal.App.3d 524 (1988). In both cases, the court held that the Santa Monica regulations
were preempted because the standards governing the approval of a removal permit were
not found in the Ellis Act and they infringed on the landowner's right to cease its rental
housing business. Notably, the Javidzad court rejected the claim that the ordinance was a
simple land use regulation, reasoning that the denial of a removal permit effectively
precluded the redevelopment of the property, and did not actually regulate the subsequent
use of the property following its withdrawal from the rental market. 204 Cal.App.3d at
530.
After Yarmark and Javidzad, cities lost several challenges to local land use regulations
that attempted to preserve affordable housing on the grounds that the regulations
interfered with a landlord's right to go out of business. For example, courts concluded
local measures violated the Ellis Act where they: denied a permit for demolition of a
residential building unless it would not be detrimental to housing needs and it would
either remove a hazardous structure or would be necessary to permit construction of the
same number of housing units (First Presbyterian Church v. City of Berkeley, 59
Cal.App.4th 1241, 1252- 53 (1997)); denied the right to demolish buildings unless the
owners agreed to restrict the use of the land for themselves and their successors for 10
years or submitted new condominium plans (Los Angeles Lincoln Place Investors, Ltd. v.
City of Los Angeles, 54 Cal.App.4th 53, 64 (1997)); and denied the right to eliminate or
demolish residential hotel units unless the owner either provided replacement units or
paid the city an in lieu fee for replacement housing (Reidy v. City and County of San
Francisco, 123 Cal.App.4th 580, 589, 593 (2004)).
It is important to note that effective January 1, 2000, Government Code Section 7060.7
was amended to (among other things) add subdivision (b), which states that the Ellis Act
is "not otherwise intended to ... (b) Preempt local or municipal environmental or land use
regulations, procedures, or controls that govern the demolition and redevelopment of
residential property." (Stats.l999, ch. 968, § 4.) In the only court decision to consider the
effect of the 2000 amendments, the Reidy court stated:

Nothing in the 2000 amendments altered the expressly stated,
fundamental purpose of the Ellis Act: to allow owners of residential
rental property to go out of the rental business without restriction by
the local government. Nor do the amendments manifest an intent to
upend 14 years of uniform judicial construction, holding that a local
government cannot condition an owner's right to go out of business on
compliance with requirements that do not appear in the act. . .. Rather,
the amendment specifically refers to local regulations that govern
"demolition and redevelopment." (§ 7060.7, subd. (b).) This specific
reference clarifies the act by incorporating that same 14-year body of
judicial construction that uniformly holds the act does not restrict
local governments from exercising their police powers to regulate the
use of the landlord's property as to such matters as zoning, demolition,
and development after it is taken offthe rental market, so long as those
regulations do not "otherwise" prevent a residential landlord from
going out ofthe rental business. (§ 7060. 7.)
Reidy, 123 Cal.App.4th at 592. This indicates that prior decisional law interpreting the
Ellis Act remains relevant. Therefore, while a city is free to exercise its normal land use
powers, it must use caution that proposed land use restrictions do not effectively prevent
a residential landlord from leaving the rental business.

Summary - A genera/law city cannot:
•

Require a developer to build affordable rental units (or require payment
ofa fee in lieu ofconstruction). Note that impact fees are legally
permissible and differ from in-lieu fees.

•

Establish rents on behalfofa developer.

•

Prevent a property owner from withdrawing rental units from the market.

•

Condition a permit to demolish a residential building on the replacement
ofrental units.

•

Condition a permit to demolish a residential rental building upon a
finding that it would not be detrimental to housing needs.

•

Impose preconditions on the exercise ofrights granted to developers
under state laws, such as the Ellis Act or the Density Bonus Law
(Government Code§ 65915).

lncluslonary Requirements: Jurisdictions within Marin County (sorted by % lnclusonary required)
•' AMI' • Average M e d lan In c ome

=

I"

Project siZe that· can

J urisdiCtion
San Anselmo

San Rafael
Larkspur

Tiburon

-

"

provide fn-1/eu fNs

Project·Size that
muat tiulld . unit
10 or more

2-4 units

5 or more units

5-14 units

15 or more

3-6 units or new lots

7 or more

Rental Projects/

Ownetshlp Projecbl
% of total units requtr.d to Level of Affordabllty of lncluslonary
units
be affordable

Level of Affordabllty of lncluslonary
Units

10%
sliding scale:
2-10 units 10%
11-20 units 15%
21 or more 20%
15% 5-14 units
20% 15 or more units

low to moderate

Half low
Half moderate
Half tow
Half moderate

2-12 units= 15%
13+ units = 20%

5% very low or low
If only one affordable unit is required,
moderate allowed in code but usually
negotiated at low-very low throught design 5% lowfvery low and 10-15% moderate
review.
depending on project size

Half very tow
Half low income
Half very low
Half low

10% for p rojects with leu
Mill Valley - Existing

10 or more units
Marin County

units are required to
be built unless waiver
is granted to pay inlieu fee instead
3 or more

than 7 units or Jotsfacre and
15~. for p rojects 7 units or
All moderate Income
Jotsfacre or more

All low (60% AMI)

Half low (60% AMI)
Half Very low (50% AMI)
5% very low
10% low
10% moderate

low to moderate
NIA
NIA
NIA

3-6 units

7 or more

1-9 units

10 or more units

25%

Half moderate (90% AMI)
Half Low (65% AMI)
5%very low
10% low
10% moderate

15% of units, and not less than
one
NIA
NIA
NIA

low to moderate
NIA
NIA
NIA

Corte Madera

5 or more unitslQL
condo conv~!]ion
11rQjects Qn!x
Proposed: new
OWflerhsip units in
mixed use and
commercial areas
projects 1-6 units must
provide 1 unit and over
6 units must build 20%
Sausalito
affordable
Belvedere
None
None
Fairfax
None
None
Ross
None
None
Source: Correspondence with local Planning Directors, July 2014.

~

All moderate Income
Rental Housing Impact Fee required;
however applicant can request to provide
very low affordable rental units instead (at
50% AMI)

20%
sliding scale, with max set at
20% for project with 20 or
more

Novato

I

lnclusionary Requirements: Jurisdictions within San Mateo County (sorted by% lnclusonary required)

Jurisdiction
Burlingame
Daly City
San Mateo

Project size that can
_provide In-lieu fees

Project size that
must build unit
4+ units
all projects

no projects

all projects
all projects

10-19 Units= 10%
20+ units = 15%
15%

projects not in
redevelopment area
Not specified

8 or more units and
projects in
redevelopment area
Not specified

15%
15%

2-6 units

7+ units

15%

10+ units

15%
15%
20%

ody if developer can PllMI

Menlo Park
Brisbane

construction of alfon:tabte
units Is Infeasible

Pacifica

Portola Valley

be affordable
10%
10%
10%

no projects

San Cartos

San Bruno
East Palo Alto
Colma
San Mateo County

20%

5-9 units
only If developer can prove

Half Moon Bal_

oonstruction of affon:lable
• units Is Infeasible

Level of
Affordabllty of lncluslonary units
Not specified
10% low Income
10% Moderate

Rental Projects/
Level of
Affordabllty of lnclusionary Units
Not specified
10% very low income
10% low income

10..19 Units= 10% Moderate
20+ units= 15% Moderate

10-19 Units= 10% low
20+ units= 15% low

4.5% moderate
4.5% low
6% very low
Not Sll_ecified
7% very low
7%1ow
1% moderate

Not specified

% of total units required to Ownership Projects/

all projects

20%

South San Francisco
2-4 units
5+ units
Foster City
10+ units
Source: Analysis based on 2008 San Mateo County Workbook.

20%
20%

6% low and moderate, ~Jius 9% moderate
Not sf)f!cified
Not specified
10% low income
10% moderate income

1Oo/o very low income
10% low income

6% very low
7%1ow
7% moderate
8% low
12% Moderate
Not specified

Not specified

by % inclusonary required)
Rental Projects/
Ownership Projects/
Level of Affordablity of lnclusionary
Project size that can
Minimum Project
% of total units required to Level of Affordabllty of lnclusionary
Units
Jurisdiction
provide In-lieu fees
Size
be affordable
units
Rohnert Pari(
Data not provided
low and moderate
very low and low
5+ units
15%
Very low, low and moderate
Healsburg
Data not provided
7+ units
Very_ low, low and moderate
15%
low and moderate
v~_lowand low
Petaluma
Data not provided
3-5+ units
15-30%
low and moderate (10+ units must have
low and moderate (10+ units must have
City of Sonoma
10% low income)
10% low income)
Data not_l)l'ovided
5+ units
20%
low and moderate
low and moderate
Data not provided
Calistoga
5+
20%
Windsor
Data not provided
5+
20%
15% low and 10% very low
Data not provided
20%
1/3 Very low, 1/31ow and moderate
Cotati
None listed
Cloverdale
Data not provided
5+
15%
moderate
low
Source. Analysts based on data provided on the folloWing website: www.caruralhoustng.org, accessed July 2014.
lnclusiona~ Requirements: Jurisdictions within Sonoma County (sorted

lncluslonary Requirements: Other Jurisdictions (sorted by •A. incluslonary reqUired)

Ownership Projects/
Project size that csn
Minimum Project
•;. oftotal units required to Level of Affordabllty of lnclusionary
Jurisdiction
provide In-lieu fees
Size
be affordable
units
Davis
Very low, low and moderate
Data not provided
5+ units
25-.35%
Data not provided
Very low, low and moderate
Montclair
10+ units
15%
low and moderate
Monterey
Data not provided
5+ units
10-25%
moderate
Los Gatos
Data not provided
5+ units
10-20%
Beri(eley
Data not provided
Moderate, low and very low
5+ units
20%
Source: Analysts based on data provtded on the folloWing website: www.calruralhoustng.org/?page_td=110, accessed July 2014.

Rental Projects/
Level of Affordabllty of lnclusionary
Units
very low and low
Very low, low and moderate
low and moderate
moderate
Moderate, low and very low

